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No. 3475.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

American Film Company, Inc., a Cor-

poration.

Plaintiff in Error,

vs.

Gideon L. Moye,

Defendant in Error.

Petition for Rehearing on Behalf of Plaintiff in Error.

To the Honorable the Judges of the Circuit Court of

Appeals for the Ninth Circuit:

We have carefully read the opinion of the court and

since the claims for reversal made by plaintiff in error

in its brief are overruled by the court, depending upon

authorities which we feel do not sustain the position

taken by the court, we respectfully request that a re-

hearing should be granted herein.

The points, therefore, that we urge at this time are

the same points which are urged upon our ogirinal

brief:
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I.

The Court Erred In Refusing the Defendant's Mo-
tion For New Trial on the Ground That the

Verdict and Judgment Were Excessive, In That

the Evidence Shov^^s Conclusively That the

Damage Suffered By Plaintiff Could Not Have
Exceeded the Sum of $930, Being the Reason-

able Market Value of His Automobile Prior

to the Accident, to-v^it, $1200.00, Less Its Value

Thereafter, to-v^it, $270.00, and That the Ver-

dict In Excess of Said Sum Was Excessive and

Contrary to Law.

In the opinion of the court it is stated:

"The objection that the court overruled defend-

ant's motion for a new trial seems to again call

for the often repeated statement of the rule that

in the Federal courts the denial of a motion for a

new trial is in the discretion of the court, and
where that discretion has been exercised and there

is evidence to support the verdict, as in this case,

motion for new trial is not reviewable in this

court."

We have shown, we believe, conclusively in our brief

that there was no evidence which would sustain the

judgTnent. If this were an action for personal injuries,

where there was no definite rule as to the measure of

damages and the same was left to the sound discretion

of the jury, we could not complain on motion for new

trial or on an appeal of the fact that the verdict was

excessive, unless it were so grossly excessive as to

shock the conscience of the court. However, in the case

at bar, the courts of the state of California have, in

construing the statutes of the state, stated clearly the

rule as to measure of damages for injuries to personal
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property. Measured by that rule, it is clear that the

verdict is not sustained by the evidence and that the

judgment of the jury is excessive.

In the case of Kincaid v. Dunn, 26 Cal. App. 686,

as quoted at paj^e 20 of our brief, it is said

:

"Section 3333 of the Civil Code provides : 'For
breach of an obligation not arising from contract,

the measure of damages * * * jg ^^le amount
which will compensate for all of the detriment
proximately caused.' This detriment, in the ab-

sence of total destruction of the property, is the

difference in the value of the property immediately
before and after the injury; provided, however, if

the injury be capable of repair at an expense less

than the diminution in value of the property as

injured, the damage is limited to the cost of mak-
ing such repair. (Sedgwick on Damages, Sec.

435, 9th Ed.)"

It is apparent from the foregoing that the action of

the trial court in denying the motion for new trial was

an abuse of discretion and under the decisions of this

court such abuse is reviewable.

We will admit that if there was evidence in the

record which would justify a finding of the jury to

the effect that the plaintiff had suffered the damage

allowed, that the action of the trial court in denying

the motion for new trial would not be reviewable but,

as the court has stated in its opinion that there is

evidence in the record to support the verdict, the court

has not pointed out any such evidence and has appar-

ently disregarded the entire argument of counsel for

plaintiff in error in showing that there was no such

evidence.
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We have again examined the record upon reading

this point, and are unable to discover the evidence

referred to in the opinion, and it is because of this fact

and because plaintiff in error is not satisfied with a

mere statement that there is such evidence, that it seeks

this rehearing.

IT.

The Court Erred In Overruling: Defendant's Ob-
jection to and Admitting Testimony Offered

By Plaintiff By Which Plaintiff Proposed to

Have Herman Eilers, One of His Witnesses,

Testify to His Conclusion That Certain Marks,

Which He Did Not Observe Immediately Fol-

lov^ing the Accident But Which He Saw Two
Days Following the Accident, Were Freshly

Made Marks and to the Effect That Certain

Marks That He Saw Upon the Highway At
Said Time Were the Marks of the Autom.obile

In Which He Was a Passenger, Which Objec-

tion and Motion to Strike Were Made Upon
the Ground That It Called For a Conclusion

of the Witness : The Court Also Erred In Over-

ruling Defendant's Objection to and Admitting
Testimony Offered By Plaintiff By Which
Plaintiff Proposed to Show the Condition of

the Road and Certain Marks Thereon Two
Days After the Accident Without Laying a

Proper Foundation to Show That Said Road
Was in the Same Condition On Said Day As
It Was Immediately Following the Accident.

Under Point II of our brief, plaintiff in error as-

signed as error the action of the trial court in allowing

witnesses for plaintiff' (defendant in error) to testify
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as to the certain marks on the highway, without layinp:

a preliminary foundation to show that at the time the

witnesses saw the marks in question they were in the

same condition as they were immediately folhnvin^ the

accident.

The court dismisses this portion of our argument in

the following words:

"Witnesses had testified as to the condition of

the road and marks thereon immediately following

the accident, and they had been cross-examined

as to every detail. The jury was authorized to

draw the proper inference from this evidence as

to whether the condition of the road was the same

at the time this witness saw it as it was at the

time of the accident, or if it had been changed by

the weather or passing traffic the extent of such

change. This was a sufficient foundation for the

testimony under all the circumstances. We do

not see how the testimony could have been preju-

dicial."

However, if the jury had been allowed to draw its

conclusion from the evidence as to whether the marks

were newly made or otherwise, or if the jury had been

allowed to draw its own conclusions as to whether

there had been any change in the condition of the road

in the meantime, it is possible that no complaint could

be made at this time. However, the witness who vis-

ited the scene two days after the accident was allowed

to testify that certain marks which he described to the

jury were fresh marks and was allowed to impress the

jury with the fact that the marks which he saw and
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which he described as fresh marks were the ones made

by the automobiles in question.

Certainly such action on the part of the court was

prejudicial to the rights of the plaintiff in error, and

we feel that this question deserves more consideration

than it has received in the opinion of the court.

We earnestly request the court to carefully consider

the points made by plaintiff in error, that a rehearing

be granted and that the judgment of the District Court

be reversed.

A copy of the opinion heretofore rendered herein

is attached to this petition.

Respectfully submitted,

Ford & Bodkin,

Thompson & Robertson,

Attorneys for Plaintiff in Error.

Certificate of Counsel.

The undersigned attorneys of this court and counsel

for plaintiff in error in the above entitled cause hereby

certify that in their judgment and in the judgment of

each of them the foregoing petition for rehearing is

well founded and that the same is not interposed for

delay.

Ford & Bodkin.
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Opinion of the United States Circuit Court of

Appeals.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

American Film Company, Incorporated, a corpora-

tion, plaintiff in error, v. Gideon L. Moye, defendant

in error.

No. 3475.

Upon writ of error to the United States District Court

for the Southern District of California, Southern Di-

vision.

Action at law to recover damages to personal prop-

erty.

Ford & Bodkin and Thompson & Robertson, attor-

neys for plaintiff in error.

C. L. Kilgore, Duke Stone, attorneys for defendant

in error.

Before Gilbert, Ross and Morrow, circuit Judges.

Morroiv, Circuit Judge:

This action was brought by Gideon L. Moye against

the American Film Company, Inc., a Mrginia corpora-

tion. Gideou L. Moye was the plaintiff in the court

below and the American Film Company, Inc., a cor-

poration, was the defendant therein and they will be

so referred to in this opinion.

The complaint alleges that on November 27, 1918, a

certain automobile owned by the plaintiff and while

being driven by his agent, on the "Rincon road," north

of Ventura city, was struck with great force by an au-

tomobile owned by the defendant, traveling northerly,

which automobile was so negligently operated that

plaintiff's automobile and the automobile of the defend-

ant collided and plaintiff's automobile, by reason of the

negligence of the driver of defendant's automobile, was

broken, injured and demolished and the same was ren-
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dcred entirely useless and could not be run or operated

and was injured beyond repair. That by reason thereof

plaintiff was daiTiajD;ed in the sum of $3210.50, for which

he asks judginent and costs of suit.

The defendant filed an answer denying specifically

the allegations of the complaint and as additional de-

fense alleged that the injuries to said automobile and

the resulting damage to plaintiff was caused solely

through the negligence of the driver of plaintiff's auto-

mobile in driving said automobile at a rate of speed in

excess of thirty (30) miles per hour and to the left of

the center of said highway, and a third and separate

defense that the damage to plantiff's automobile, if any,

was proximately contributed to by the negligence and

lack of care of plaintiff* and his agents, which con-

tributory negligence consisted of driving said automo-

bile on said highway in excess of thirty miles per hour

on the left side of the highway.

Defendant also filed a cross-complaint against plain-

tiff charging negligence and liability for the damage to

defendant's automobile, to which plaintiff filed his an-

swer denying negligence on his part and the alleged

damage to defendant's automobile. During the course

of the trial plaintiff by leave of court filed an amend-
ment to his answer to the cross-complaint, alleging

that the injury to defendant's car was due to the neg-

ligence of defendant, its emploves or apjents, in that

they operated defendant's car at a greater speed than

was reasonable and proper at the time and place and
without using ordinary care to keep a lookout for pass-

ing vehicles and operated it on the wrong side of the

road in the direction in which they weie traveling,

which acts plaintiff alleges wxre negligent and unlawful

and were the sole and proximate cause of the accident

and injuries to defendant's car.
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The case was tried before a jury and a verdict was

returned in favor of plaintiff and against defendant for

damages in the sum of $1500.CX), and judgment was

entered accordingly. From this judgment defendant

prosecutes this writ of error.

The plaintiff was the owner of an automobile which

on November 27th, 1918, was being driven by an agent

or employee engaged in carrying passengers for a

stage company running on the state highway between

Santa Barbara and Los Angeles. The car was travel-

ing south in the direction of Los Angeles. The defend-

ant was also the owner of an automobile which on the

same date was being driven along the state highway

by an agent or employee carrying other employees as

passengers. The car was traveling north in the direc-

tion of Santa Barbara.

There is testimony tending to prove that plaintiff's

car was running at the rate of 35 to 40 miles per hour

and defendant's car was running at about 25 miles per

hour. At a point about twenty-two miles south of

Santa Barbara and about six miles north of X'entura

at about seven o'clock in the evening, these two cars

carrying lights, met in collision on the highway.

Where the collision occurred the highway is paved.

The paved portion is about sixteen feet in width,

slightly elevated in the center, and was in perfect con-

dition. The ground on the west side of the paved por-

tion was three or four inches below the edge of the

pavement. In the collision the respective left front

wheels on each of the automobiles were driven into the

other, the direction of the cars reversed and plaintiff's

automobile was almost completely demolished. There

was evidence tending to show that the driver of plain-

tiff's car turned the car oft' the pavement to the right

in an effort to avoid collision and ran off of the pave-
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ment for some distance, and that two passengers on

the car felt the jar g'oins^ off the pavement. On the

other hand the driver of the defendant's car testified

that he pulled his car off the highway to the right to

avoid the collision ; that his car was about a foot oft' the

highway. The actual collision condemns the testimony

for either the plaintiff or defendant as being untrue.

The testimony of the witnesses to the accident being

in absolute conflict, resort was had to the testimony

of witnesses describing the appearance of the cars, th^

track and the skidding marks on the road, obser\^d

immediately following the accident. From this testis

mony the jury drew the conclusion that the defendant

was at fault and awarded its verdict in favor of the

plaintiff. Objection was made to the testimony of one

of the witnesses on the question relating to the con-

dition of the road and certain marks thereon two days

after the accident, without laying a proper foundation

to show that the road was in the same condition on

that day that it was immediately following the acci-

dent.

Witnesses had testified as to the condition of the

road and marks thereon immediately following the

accident, and they had been cross-examined as to every

detail. The jury was authorized to draw the proper

inference from this evidence as to whether the Condi-

tion of the road was the same at the time this witness

saw it as it was at the time of the accident, or if it had

been changed by the weather or passing traffic the

extent of such change. This was a sufficient founda-

tion for the testimony under all the circumstances.

We do not see how the testimony could have been

prejudicial.

The objection that the court overruled defendant's

motion for a new trial seems to again call for the often
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repeated statement of the rule that in the federal

courts the denial of a motion for a new trial is in the

discretion of the court, and where that discretion has

been exercised and there is evidence to support the

verdict as in this case, motion for a new trial is not

reviewable in this court. Maryland Casualty Co. v.

Orchard Land and Timber Co., 240 Fed. 364-367; Chi-

cago M. & St. P. Railway Co. v. Chamberlain 253 Fed.

429-431. The objection that the verdict of the jury

was excessive must also be overruled. There was evi-

dence proper for the consideration of the jury, where

the law has placed the power and duty of dealinji^ with

this question. The evidence supports the verdict and

this is the extent of our inquiry. Herencia v. Guzman,

291 U. S. 44-45: Phoenix Ry. Co. v. Landis, 231 U. S.

578-581 : Southern Ry. Co. v. Bennett, 233 U. S. 80-87;

St. Louis & Iron Mtn. Ry. Co. v. Craft, 237 U. S.

648-661.

Finding no error in the record, the judgment of the

District Court is affirmed.

(Endorsed) : Opinion. Filed Sept. 7, 1920. F. D.

Monckton, clerk; by Paul P. O'Brien, deputy clerk.


